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SUI]JECT : i,--ir:r'ii.r'ipg l;icctiorr 180 o{ :oiatiorl:ri I nternrei ltevenuc Code (NItri^C) *f 1997'

:is arnelldetl bl,Republic Ati (nRri iio. 10963, or the "T*N lLeftrr:rl ftrr
,,!.cccieraticn an{l lnclusiriu (TI{AIN l-alr')" irl lteiation to ijale of Sharcs of
Stock Not Tradeii or Listesi

Ali Internal llevicii:e Gfiirinls, FJrnplo.l.ees and Others {l*ncerned

-l'his 
e ircLrlar is issLred to clarif'r,section I00 ol-Nationai lnternai Revenue Cccie (l'JIRC)

of 1997 (lhe'far C orie). as amencle d. particLrlirrli,i.,n tlte is:-ir.tc o{'the existence or notl-eristence

ol"deeured gifi".

Prior to enactmerlt of the TRr\lN Lari'. Section 100 of the Tax Codc^ reads, asfollott',s:

"3ilC. iiiii. Trruls{',:r iol' l,ess -!-han .,1t1*Cuatc :teld Ftrl! {,otrsiticration. -

\\'hel'e llrcpert\. othcr Lhrn real piolrclLl lr:fbrreil to trt Seciiorl 24(D). is

t1a6si-errcri lbr lcss iltan an a.le{lLrirlc anrj iiril cunsiciertrliott ir, tlloney'ormoitel"s
r^,,o1th. then the ailourit b1'xirich lhe ihir nrari.:el value of-the pi'opeltyi exceocled

the vaiue o1'the consiclelation shall. lor the pLlrpose ol'ilte tar ittrpttsc'i'l bi'this
Liitapter, be deenied a gilt, anrl shail i..e inclitriecl in ci-',nrpitting thc arnottnt of
gifis rracle r'lrtring r.he caleitclar )tar.

The legislative intendment of the "deerned gift" provision under Section i 00 of tlie Ta:l

Cocle is to discouragc the parties to a sale fronr rnanipulating their selling price ir, orcler to save

on irrcorne taxes. This is because under ihe Tax Code, the measurement o1- gain lrom a

disposition of properti rne rell' considers the a.tnoitnt realized from the saie. u'hich is the selling

price minus the basis of the property'sold, Hence, if the parties rvould declare a lorver selling
price per document of sale than the actual amount of money *'hich ehanged hands, there is

loregone revenlle and the government is placed at a very disadvantageous position. In order to

plLrg this tax leakage, Section 100 autornatir:all1'treats the disparity"oet*'een the lair market

value ancl selling price of the properiy as gilt subject to donor's iar. in shor1, the "deetned gift"
provision complirlents ihe income tax rule on the neasurement of gain and, accordingly. rvorks

to avoici the recurrence oi'under-declaration of thc seiling price.

'Thus. if' the FlviV of thr: shales ol stocli is higher tha.n ihe scllirrg priee, the

excess/clificrence slrall bc treated as gift sub,!cct to donor's tax. This has been conflrmed itt

I-he Philippine lmericctn l,ife and General Irt,surance Conrytan1, v,c. Secretary oJ'Finance, et.

c,/.r *hele the Supretne Court rulecl thtrt "fl]he absence of donativc intent, if that be the case.

eloes not r:rempt the sales ol'stock transaction 1'rom donor's tax since Section 100 of the NIRC

e ategoricalll, states that the amount by, *'hich the tair market valuc of the properll' exceecled

thr: valuc of the consideraiion shalibe deemed a gift, 'fhLrs, cven il'there is no actualdonation,

the di[t'erenee itt price is considr:red a donation.'"
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'lhe TRAIN I-a-n, lvhich took ef]-ect on.ianualr, 1.20i8, however. provides an

e>iuc;;lion. Sectiotr l0C of tlie Tar Codi-- nor.r liirtirer states tha-t "lP)rovitlcrl, ho',t,ever. I'hcn a

,sctle. ex:hut!ge ot'olher {rurt.s-ltl'o.f pi'oper/1'rttcc{c in the orrlirtcn'.1'd:oLtt',\{t a-f btt.sinc,:s (ct

tt.Ltn.\ttctiolty,hich i: a bonu.fitle, ot onn'.s lcny;ik, t*td ji'eeJrt)tt tlt1v tlonolive inlent),',vill be

cortsiilerecl ut noclc Jiu' cLn odequate utidJii/ t'oti.s'iclerotiort in mone.r- or iltone);':;'"1'rtt'llt".

ljncler the rules ol statutory constructiott. cxceptions, as a getreial rul;:, shor.rirl be

stiictlr. but reason;ib11'construed; iiley e:itenci otlll' 5e 1ar as thcir ianguage fairll'rvart;rnts,
and all rltntbt,s shcntlcl be re,toh,ecl in.fintor oj'the genr:t'ul prrn,i:ions rathr:r then the exceplion.T

The appropriate ancl natural ol1-rce of the e>;ccption is lo exentpt sornorhing 1'rotn the

scope of the geueral rvords of a statute. *,hich is oiheru'ise lvithin the scope and meaning of
such general*ords. ConseqLrently'. tlte existence of att erception in a statute clarifie:; the interrt

liral. ihc statrite shal1 appl.v to ail cascs not execpted. Ilxceptiotts are sLtb.f ect to ttre rule of strict
corr-ctrLtctiorr: hcnc;. lr-1'!.,,cloLlDl r.ril1 be resolr,ed in favor of tire general provisiott anc ,,g.:ittst

the exception, lncJeecl. the liberai construction of a slatutc riill seem to reqrtire in m;'iny

circumstances that the exception. by x,hich the oireration o1'the statute is limited or abriclged,

shor-rld receive a ri:stricte d constructioti.s

Thirs" siarljng Januarl, l, 201 8, tvhen skrtres of :;ir.tck ttot truded in stock exciartnge. are

x;lrl for le:;s' ihan iis fitir market vili#!, the excess of the fcir murkel v,elue over the sellittg
y;rice shall be treoted GS gtft ,subjecl lo donor's trw intposed bi' Section 100 a.f tlte 1997 NIRC'
as utrcnrled, g.y{gpj when it is sald ttt srffi's lengtlt, .fi'ee -fi'om fiil]) tloltst't:e infuni {in lke
ot'tlinury course af business).

'fhe deterrn ination of ri'hether the sale ol shares of stock not listed and tiaded is at arm's
!ength is * question o.f fact ancl not of larv. Since an arm's lengthtransaction is a question of
fact. it therefore behoovcs uiton the party,' seeking to appl.v the exception to prove that indeed

the sale involves no irregularitl,betrveen unrelated and independent parlies. This rvould require

plesentation and reception of reasona-bie evidence sufficiettt enough to convince that the sale

of the shares of stock lor less than its Flt4V is rvithout intent to evade tax attd defraud the

sovernment (of the tax due therein). l'he evidence that should be prescnted should be viewed

in accordance rviih its relation and relevance to the transactiotr on a case to case basis.

All revenue oltlcials and employees are lierebl,enjoined to this Circular as rvide a
publicitr as liossiblc.
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