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Significant Court of Tax Appeals Decisions 
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Filipino employees of Asian Development Bank are subject to income tax on 
compensation  
 
On April 12, 2013, BIR issued RMC 31-2013 (effective May 2, 2013). It provides, among others, 
that only officers and staff of the ADB who are not Philippine nationals shall be exempt from 
Philippine income tax. Such RMC was also given retroactive application. Thus, the employees of 
Asian Development Bank paid income taxes for the taxable periods 2012 and 2013. However, 
the RTC declared the said RMC as void on the ground that it was issued without legal basis, in 
excess of authority and/or without due process of law, and in the absence of legislation and/or 
regulation to the contrary. As a result, the employees filed a claim for refund against BIR for the 
income taxes paid.  
 
The Court ruled that although exclusions from gross income such as “exemptions under a treaty” 
is considered as an exemption to the taxability of a resident citizen, Resolution No. 6 dated March 
16, 1966, reserved the right to tax salaries and emoluments paid by the bank to citizens or 
nationals of the Philippines. Hence, RMC 31-2013 is only an interpretative rule issued by the BIR 
regarding the existing provision of the NIRC in relation to treaty obligations entered into by the 
Philippine Government.  
 
Therefore, Filipino employees of ADB are subject to income tax on compensation. (Ma. Carmela 
Locsin, et. Al. vs. Commissioner of Internal Revenue CTA Case No. 9094, February 4, 2019) 
 
When an administrative agency renders an opinion by means of a circular or 
memorandum, it merely interprets a pre-existing law.  
 
The Commissioner of Internal Revenue (CIR) issued Revenue Memorandum Circular (RMC) 31-
2013 which states that only foreign officers and staff of the ADB shall be exempt from Philippine 
income tax. Two Filipino ADB employees questioned the legality of RMC No. 31-2013 with the 
RTC, which declared Section 2 (d) (1) of RMC 31-2013 as void.  
 
Pursuant to such decision, the taxpayer filed a claim for refund and subsequently filed a Petition 
for Review. The taxpayer asserted that the collection of tax on the salary of Filipino ADB officials 
and employees beginning taxable year 2012 is clearly prejudicial and he questioned the 
retroactive application of RMC No. 31-2013 for being illegal.  
 
The Court denied the petition and ruled that RMC No. 31-2013 merely reiterates the general 
principles laid down in the Tax Code, which been in effect since January 1, 1998, before the 
income tax payment in 2013.  
 
When an administrative agency renders an opinion by means of a circular or memorandum, it 
merely interprets a pre-existing law. RMC No. 31-2013, therefore, was issued merely to construe 
the existing provisions of the 1997 NIRC in relation to the various existing treaty obligations of the 
Philippines. The circular was not issued or intended to impose additional tax burdens not  
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otherwise found in the law.  (Anthony Ortile Tuason vs. Commissioner of Internal Revenue, CTA 
EB No. 1700, CTA Case No. 9041, February 28, 2019)    
 
Local tax cases involve the imposition of taxes by the local government thus the action 
should be one directed against the local government.   
 
The City Treasurer of Quezon City conducted an auction sale to enforce collection of unpaid real 
estate taxes against the Cristobals. Vivencio was the winning bidder in the said auction. He then 
filed a petition for Confirmation of Final Bill of Sale and Entry of New Certificate of Title and 
Issuance of Writ of Possession however, Cristobals filed their Opposition. The Regional Trial 
Court (RTC) dismissed the Petition and the case was elevated to the Court of Tax Appeals 
(CTA).   
 
The CTA dismissed the case on the ground that is not a local tax case, hence, NOT WITHIN the 
jurisdiction of the Court of Tax Appeals. The appeal was for a decision rendered by the RTC in a 
Land Registration Case. Moreover, the local government of Quezon City was not sued in this 
case but the Cristobals, who are private persons. Furthermore, the relief prayed for by Vivencio 
is not for the nullification or setting aside of an assessment or refund of a local tax or other remedy 
under the pertinent provisions of the Local Government Code on local taxes.  (Alaric Vivencio C. 
Andres De vs. Sps. Atanacio S. Cristobal and Isabel B. Cristobal CTA EB No. 1701 (CTA AC No. 
178) February 7, 2019)   
 
Tax crediting of the excise taxes paid under the old law on raw materials against excise 
taxes due on the compounded liquor must be allowed.  
 
The Congress passed RA 10351, which restructured the excise tax on alcohol and tobacco 
products by amending pertinent provisions of the NIRC. The amendment imposed excise taxes 
on compounded liquor (finished goods) instead of the excise taxes on raw materials upon removal 
from the place of production. Accordingly, BIR issued RR 17-2012 and RMC 18-2013 disallowing 
tax crediting of the excise taxes paid under the old law on raw materials against excise taxes due 
on the compounded liquor.  
 
As a result, the taxpayer alleged erroneously payment of excise taxes for the raw materials used 
for the finished goods.  Upon elevating the matter to the Court of Tax Appeals, the taxpayer 
argued that the issuances will result in paying tax twice (double taxation) for the raw materials 
and their raw materials used for the finished goods. On the other hand, BIR countered that there 
was no double taxation because there was different subject matter.  
  
The CTA ruled that issuances above mentioned was inconsistent with the true legislative intent. 
The intention of the legislature is that raw materials are not subject to excise tax since the excise 
tax on distilled spirits should be on the final product. Disallowing the tax crediting of the excise 
taxes paid under the old law on raw materials against excise taxes due on the compounded liquor 
(finished goods) will result in double taxation on the part of the taxpayer.  
  
Hence, RR 17-2012 and RMC 18-2013 were unauthorized administrative legislations as they are 
inconsistent with the intention of the legislature. (Tanduay Distillers Inc. vs. Commissioner of 
Internal Revenue CTA Case No. 9017 & 9035, February 7, 2019)  
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Execution of waivers are valid if the parties are in pari delicto  
 
The taxpayer contends that the three (3) waivers executed with the BIR were invalid because the 
representative of the taxpayer who signed the waiver was not authorized by the board. BIR, in its 
Answer, insists on the due execution and validity of the waivers.   
  
CTA found that both parties were in pari delicto. Even if the waivers were established to be valid, 
the taxpayer contends that their signatory was not authorized by a board resolution despite 
benefiting with the said waiver. The BIR was also remiss in their duty to ensure that the waiver 
was accomplished and duly signed by the taxpayer or his authorized representative before affixing 
his signature to signify acceptance of the same.  
  
Therefore, both parties were aware of the infirmities of the waivers, yet they continued their 
dealings with each other on the strength of such waivers. They are now estopped from raising an 
objection against the validity of waivers. (First Philippine Electric Corporation vs. Commissioner 
of Internal Revenue CTA Case No. 9199, February 8, 2019)  
 
Import permits need not be secured prior to importation if there is a treaty granting 
exemption.   
 
The company imported bags of white rice from Thailand and paid the duties and taxes on the 
shipments covered by the import permits and as declared in the supporting documents. Upon 
examination, said shipments contained an excess importation of white rice.  The District Collector 
of Customs issued a Warrant of Seizure and Detention against the withheld containers for 
violation of the Tariff and Customs Code of the Philippines (TCCP), as amended.  Company 
alleged that the detention of the imported rice was invalid. 
  
The Court of Tax Appeals ruled that import permits were not necessary to be secured since there 
is a treaty that granted exemption. The Philippines became a member of the WTO Agreement on 
Agriculture in 1994. During the period of June 30, 2012 up to July 24, 2014, the Philippines did 
not enjoy any Special Treatment on Agriculture. This only means that the NFA could not legally 
require the taxpayer to secure an import permit for its importations made on November 2013.  
 
Therefore, the rice shipments cannot be considered illegal for the lone reason that import permits 
were not secured prior to importation. The Court declared that the excess rice shipments have 
been legally imported into the Philippines. The Commissioner of Customs and Bureau of Customs 
were ordered to release the containers back to the company. (RMJR Grains Center Corporation, 
vs. Commissioner of Customs, Bureau of Customs (CTA Case Nos. 9156, 9157, 9158, 9159 and 
9160) February 8, 2019)   
   
CIR cannot decide a claim for VAT refund beyond the 120-day period.   
  
A taxpayer filed an administrative claim for refund of its excess and unutilized input VAT. After 
the lapse of 120 days the BIR indicated in a Letter dated December 1, 2014  that the processing 
of the company’s claims could not be pursued in line with the issuance of Revenue Memorandum 
Circular (RMC) No. 54-2014.  The company elevated the matter to the Court of Tax Appeals.  
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The taxpayer filed its claims for the four quarters of 2011 on  January 15, 2013 (1st Qtr), April 2, 
2013 (2nd Qtr) October 2, 2013 (3rd Qtr), and November 8, 2013 (4th Qtr). The BIR had 120 days 
or until May 15, 2013, July 31, 2013, January 30, 2014, and March 8, 2014, respectively, to act 
on the administrative claims. Under the rules, the CIR is allowed a period of 120- days from the 
submission of complete documents in support of the application to either grant or deny the claim. 
If the claim is denied by the CIR or the latter has not acted on it within the 120-day period, the 
taxpayer-claimant is then given a period of 30 days to file a judicial claim via petition for review 
with the CTA. 
 
The BIR failed to act or render a decision on the matter within the 120-day period. Thus, taxpayer 
had 30 days or until June 14, 2013 for the 1st quarter, August 30, 2013 for the 2nd quarter, March 
1, 2014 for the 3rd quarter, and April 7, 2014 for the 4th quarter, of the year 2011 to elevate the 
inaction of respondent to the CTA. However, the taxpayer filed the judicial claims on January 9, 
2015. Hence the CTA had no jurisdiction to act on the claim.(Hedcor, Inc., vs. Commissioner of 
Internal Revenue CTA EB No. 1733 (CTA CASE No. 8967) February 11, 2019)   
 
Failure to appear by counsel despite due notice is a ground for dismissal of the case  
 
The case was called the second time for the presentation of all witnesses by the taxpayer. 
However, only the counsel of the BIR appeared. The counsel for the taxpayer failed to 
appear.  Counsel for BIR moved for dismissal of the case for failure to prosecute. The CTA 
affirmed the motion. Citing the Rules of Civil Procedure, it held that if there was no justifiable 
cause for the party to appear on the date of the presentation of evidence or to prosecute his 
action, the Court on its own, or upon motion of the defendant, can dismiss the case. (Snowy Owl 
Energy, Inc. vs. Commission of Internal Revenue CTA Case No. 9618, February 11, 2019)  
 
Finance lease contracts are considered as debt instruments under the purview of the 
Philippine Taxation.  
 
The BIR conducted an assessment audit against the taxpayer for all internal revenue taxes for 
the taxable year 2009. In its FDDA, BIR assessed the taxpayer for Documentary Stamp Taxes 
(DST) for the latter’s transactions pertaining to its “related party transactions” and “loans – 
leasing.” The assessment on the “loans – leasing” pertains particularly to the taxpayer’s finance 
lease contracts.  The taxpayer contended that the “loans-leasing” should not be taxed. 
 
The Court of Tax Appeals (CTA), interpreting RA 8556 ruled that credit shall mean any loan, 
mortgage, financial lease, deed of trust, advance or discount, any conditional sales contract, 
contract to sell, or sale or contract of sale of property or service, either for present or future 
delivery, under which, part of all or the price is payable subsequent to the making of such sale or 
contract. Moreover, the same law stated that 'Financial leasing' is a mode of extending credit. 
Meanwhile, under the Tax Code, debt instruments subject to DST are instruments representing 
borrowing and lending transactions.   
 
Therefore, the CTA decided that financial leasing is a mode of extending credit and falls within 
the same category of loans, which is undoubtedly borrowing and lending transactions in relation 
to the definition of debt instruments under the Tax Code, as amended. As such, finance lease  
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contracts are subject to DST. (Asia United Leasing & Finance Corporation vs. Commissioner of 
Internal Revenue CTA Case No. 8735, February 12, 2019.)  
 
The criminal case against the accused may proceed even without an assessment.   
  
Accused Benedicto P. Caguimbal was charged of violation of Section 255 of the NIRC for his 
failure to declare his income and to pay the corresponding taxes thereon. He alleged that the 
criminal case filed against him was not proper for failure of the BIR to issue an Assessment for 
his alleged deficiency taxes.   
 
The CTA held that the accused may be prosecuted even without an assessment pursuant to the 
law. In several Supreme Court rulings, it was held that an assessment is not necessary before a 
criminal charge can be filed. A criminal complaint is instituted not to demand payment but to 
penalize the taxpayer for violation of the Tax Code. Hence, the prosecution of criminal cases 
against the accused may proceed even without an assessment. (People of the Philippines vs. 
Benedicto P. Caguimbal, CTA Criminal Case No. O-546 & O-547, February 18, 2019)   
  
The Company is not entitled to the VAT refund because the purchases of local supply of 
goods, properties and services, importation of goods other than capital goods, and 
payments for services rendered by non-residents, are zero-rated under the Renewable 
Energy Act of 2008. 
 
The taxpayer filed with the BIR an administrative claim for the refund, allegedly representing its 
unutilized or excess creditable input taxes paid or incurred on its domestic purchases of goods 
and services, all attributable to zero-rated sales for 2012. 
 
The Court of Tax Appeals ruled that the Company is not entitled to the VAT refund because the 
purchases of local supply of goods, properties and services, importation of goods other than 
capital goods, and payments for services rendered by non-residents, are zero-rated under the 
Renewable Energy Act of 2008.   
  
Under the law, the Company could not have paid input taxes on its purchases of goods and 
services from VAT -registered suppliers because such purchases are zero-rated. No output tax 
was paid by the suppliers, so no input tax was shifted or passed on to the Company. The VAT is 
an indirect tax and the amount of tax may be shifted or passed on to the buyer, transferee or 
lessee of the goods, properties or services. (CBK Power Company Limited vs. Commissioner of 
Internal Revenue CTA EB No. 1685 (CTA Case No. 8784) February 20, 2019)      
  
Zero-rated sales must be proven by evidence to warrant the refund of unutilized Input 
VAT.    
    
Pursuant to a Service Agreement, the Company provides services from the Philippines to MSCI, 
Inc., a  foreign corporation. The Company received service fees and it filed its VAT returns for 
taxable year 2014. It then filed an application Tax Credits/Refund with BIR for its alleged unutilized 
input VAT.  It then received a Letter of Authority and a letter denying its administrative claim for 
refund on the ground that it failed to prove that it rendered services to a non-resident foreign 
corporation.  
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The Court of Tax Appeals held that to be considered as a non-resident foreign corporation doing 
business outside the Philippines, each entity must be supported, at the very least, by both a 
certificate of nonregistration of corporation/partnership issued by the Philippine Securities and 
Exchange Commission (SEC) and certificate/articles of foreign incorporation/association. The 
said transactions must also be supported by receipts and other documents to warrant the refund.  
 
Here, the Company failed to substantiate its claim that the expenses were indeed incurred and 
as due to MSCI Inc. in the absence of any supporting documentation. Consequently, the same 
shall be disallowed as zero-rated sales. (MSCI Hong Kong Limited vs. Commissioner of Internal 
Revenue, CTA Case No. 9392, February 20, 2019)   
    
Accused is not criminally liable for willfully violating the Tax Code if the BIR failed to prove 
that there was valid service of FAN/PAN (notices).    
  
A taxpayer was accused of violating Section 255 of the Tax Code, or willful failure to pay the 
correct income tax for 2017. The accused alleged that he did not “willfully” violate the Tax Code 
because BIR failed to issue a Preliminary Assessment Notice (PAN) nor a Final Assessment 
Notice (FAN). 
 
The Court affirmed the accused’s defense. The accused's failure to pay the required tax or to 
supply correct and accurate information at the time required by law or rules and regulations was 
NOT willful. The term "willfulness" connotes the existence of "knowledge" and "voluntariness", 
with the specific intent to do something the law forbids, or with the specific intent to fail to do 
something that the law requires to be done. There is intent to either disobey or disregard the law.   
 
The accused explicitly denied having received the said assessment notices and BIR failed to 
prove the actual service of the PAN, the FAN, and the Formal Letter of Demand. Without the said 
notices, there is no competent or sufficient evidence which would show that the accused was 
notified of his tax liabilities, and that despite such information, he deliberately and willfully chose 
to pay incorrect taxes. Thus, accused is not criminally liable. (People of the Philippines vs. 
Generosa Ortega, CTA Crim. Case No. O-606& O-607, February 20, 2019)   
   
The presumption as to the fact of mailing the PAN/FAN is not a conclusive presumption, 
so it may be disproven by other evidence.   
  
The Company received a Letter of Authority from the BIR. Thereafter, it received a Preliminary 
Collection Letter (PCL) demanding payment of alleged deficiency internal revenue taxes. The 
Company objected to the issuance of PCL on the ground that it did not allegedly receive any 
(PAN) and (FAN), in violation of its right to due process. BIR alleged otherwise and invoked 
presumption as to the fact of mailing of the documents, there was no alleged denial of due 
process.  
 
The Court held that the presumption being invoked by the BIR is not a conclusive presumption, 
but merely a disputable one. In other words, it may be disproven by other evidence. Here, no 
registry return or certification from the post office confirming service of the PAN was presented. 
Furthermore, no witness from the Post Office was presented, this lead to the conclusion that 
taxpayer did not receive the PAN. Thus, the assessments are null and void for violating due  
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process requirements.   (Commissioner of Internal Revenue vs. Clark Water Corporation, CTA EB 
Case No. 1693 (CTA Case No. 8572) February 21, 2019)   
    
Assessment issued by BIR is a nullity in the absence of a valid LOA.   
  
The taxpayer received an undated Letter Notice (LN) inviting him to appear at the BIR office to 
reconcile the discrepancies in the assessment. He eventually received a PAN and FAN. He 
protested both on the ground that subject assessment is invalid because no Letter of Authority 
(LOA) was issued before the issuance of the disputed assessment and no examination of his 
books of accounts and other accounting records was conducted by BIR. BIR alleged that it is 
authorized to obtain information from other sources other than those obtained from the taxpayer.  
 
The Court held that the assessment issued by BIR against the taxpayer was a nullity in the 
absence of valid LOA. Here, there was no LOA issued to replace the LN earlier served to the 
taxpayer. The assessment that resulted from the examination of the taxpayer’s internal revenue 
taxes is a nullity for lack of authority issued for the conduct of tax audit. (Ermilo Tan Ng Hua vs. 
Commissioner of Internal Revenue, CTA Case No.  9291, February 21, 2019)         
 
To be exempted from IAET, appropriation for the immediate needs of the business must 
be coupled with actions taken towards its consummation.    
  
An assessment was issued against the Company for its alleged failure to pay the Improperly 
Accumulated Earnings Tax (IAET). The Company alleged that the appropriations of retained 
earnings was done pursuant to "reasonable needs of the business” and is well within the meaning 
of the "immediacy test", hence it is not liable for IAET. The BIR on the other hand alleged that it 
is liable for IAET for failure to pass the "Immediacy Test".  
 
The CTA held that earnings or profits of a corporation are permitted to accumulate beyond the 
reasonable needs of the business and the law does not impose tax on retained earnings as 
standby capital. However, for it to be exempted from IAET, such appropriation must be for the 
immediate needs of the business and the definiteness of plans coupled with actions taken towards 
its consummation are essential.   
 
The fact that it was only in 2013 when the retained earnings were reverted and declared as 
dividends would already negate the immediacy test and what was required by law for the retained 
earnings to be exempt from IAET. Thus, the retained earnings are subject to tax. (1Maple Sales, 
Inc. vs. Commissioner of Internal Revenue, CTA EB Case No. 1662, CTA Case No. 8925, 
February 21, 2019)   
    
A Judgment on Compromise Agreement is allowed in Tax Cases.    
  
This Case is a Judgment on Compromise Agreement and the same is allowed in Tax Cases. 
Under the Civil Code and in the Revised Rules of Court, courts are directed to persuade litigants 
in civil cases to agree upon some fair compromise. Such agreement has the force of law and is 
conclusive between the parties.  
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A compromise agreement is a contract whereby the parties make reciprocal concessions in order 
to resolve their differences and, thus, avoid or put an end to a lawsuit. It must not be contrary to 
law, morals, good customs and public policy, and must have been freely and intelligently executed 
by and between the parties. A compromise agreement may be executed in and out of court.  
 
Once a compromise agreement is given judicial approval, however, it becomes more than a 
contract binding upon the parties. Having been sanctioned by the court, it is entered as a 
determination of a controversy and has the force and effect of a judgment. Here, the Court finds 
Compromise Agreement is in compliance with the established laws, rules and regulations. Hence, 
the Court approves the same. (ABS-CBN Corporation vs. Commissioner of Internal Revenue, 
CTA Case No. 9411, February 27, 2019)   

 


